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T ST fierere/mtaare i = Tad TaT (Name & Address of the Appellant/Respondent)

M/s Rohan BRC Gas Equipment Pvt. Litd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TIDHR BT YANETOT 3deT :

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(D) In case or-repate o1 auty o7 excise on goouas expoied L dily couiluy Ul
territory outside India of on excisable material used in the manufacture of the

goods which are exported to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No, EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be acccmpanied by two copies each of the 010 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

(1)  deard 3cUiee Yed SRR, 1944 7 9 35-E1/35-% & 3icrord:-
Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block No:.2,"RiK. puram, New Delhi in all

matters relating to classification valuation and
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(b) To the West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
ﬁgglzdabad: 38QO16, in case of appeals other than as mentioned in para-2(1)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.

1.000/- Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any nominate public seclor
bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-
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In case of the order covers a number of order- in Original, fee for each O.1.0.

should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.
100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-I item of the court fee Act, 1975 as amended.
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(6)  Attention in invited to the rules covering these and other related matter
- contended in Customs, Excise & Service Tax Appe_]late Tribunal (B e)
Rules, 1982. B X
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ORDER-IN-APPEAL

Two appeals have been filed as mentioned below against OIO No.
07/ADC/2018/RMG dated 06.03.2018, passed by the Additional Commissioner, of Central

Excise and CGST, Ahmedabad North Commissionerate [for short - ‘adjudicating authority’].

Sr. | Name of the appellant(s) Appeal No.
No.
1 M/s. Rohan BRC Gas Equipment Private Limited, V2(87)9/North/Appeals/2018-19
5, Ashwamegh Industrial Estate,
Changodar, Ahmedabad- 382 21Z.
Shri Upendrabhai Chhanalal Shah,
Manager (Accounts) of V2(87)10/North/Appeals/2018-19
M/s. Rohan BRC Gas Equipment Private Limited,
5, Ashwamegh Industrial Estate,

Changodar, Ahmedabad-382 213

2

£ Based on an intelligence, a search was conducted at the appellant’s premises. On
completion of investigation, a show cause notice dated 23.3.2015, was issued to the appellant
mentioned at Sr. No. 1, supra, proposing mter alia to hold the activity of assembly of CNG/LPG
kit cleared to dealers to amounting to manufacture; demanding central excise duty along with
interest and further proposing confiscation of the goods cleared to various dealers without
payment of duty. The notice further proposed penalty on the appellant(s) mentioned at Sr. No. 1
and 2 above. This show cause notice was adjudicated by the then Additional Commissioner vide
his OI0 dated 17.5.2016, wherein the adjudicating authority, held that the activity of assembly of
the CNG/LPG gas conversion kit amounts to manufacture; confirmed the demand along with
interest and further imposed penalty on both the appellants mentioned at Sr. No. 1 and 2 in the
table above. Feeling aggrieved, the appellant has filed an appeal before me, which was decided
vide my OIA No. AHM-EXCUS-002-APP-044-045-17-18 dated 28.8.2017, wherein [ had
remanded back the matter to the adjudicating authority with certain directions. Thereafter, the
matter was decided vide the impugned OIO dated 6.3.2018 wherein the adjudicating authority
once again confirmed the demand along with interest and further imposed penalty on both the

appellants mentioned at Sr. No. 1 and 2, in the aforementioned table.

3 Feeling aggrieved, the appellant(s) have filed this appeal raising the following

grounds:

(1)M/s. Rohan BRC Gas Equipment Private Limited

(a)that the appellant is engaged in two separate business activities one being that of manufacturing a
complete CNG/LPG Gas conversion kit for motor vehicles and the other being that of trading a few parts
of CNG/LPG Gas conversion kit;

(b) that the complete CNG/LPG conversion kit is being cleared on payment of duty to OEMs [Original
Equipment Manufacturers] ;

(¢ ) that in a demarcated separate premises, the appellant is engaged in trading wherein certain parts and
components imported and purchased locally were repacked by the appellant in a corrugated box and sold
as a part of trading activity; : :

(d) that they would like to rely on the case of CEV Engineering P Ltd [2015(38) STR 93], wherein it is
held that procuring different components through import as well as from local sources and packing them
as CNG kits with instruction manual and diagram, cannot be considered as manufacture of excisable
commodity; that an appeal against this judgement has already been dismissed by the Hon’ble Supreme
Court of India;

(e) that the lower adjudicating authority grossly erred in not appreciating the facts of the case and the
directions of the Appellate Commissioner;
() that a complete kit sold, comprised of 20 different components and only when all 20 compopefits Were
put together it would comprise a complete kit; ' -




V2(87)9/North/Appeals/2018-19
V2(87)10/North/Appeals/2018-19

(¢) that on perusal of invoices relating to trading it is evident that there is a mention of CNG/LPG
Conversion kit has been suffixed by MPFI, HPFI(E), MPFI(Sequent), MPFI (Economic), etc.;

(h) that the description of the goods has been suffixed only because it is not possible to describe all parts
contained in such incomplete kits supplied by the appellant and the number of parts contained in such
incomplete kits supplied by the appellant would depend on the abbreviations used to describe the goods in
the invoices:

(i) that the adjudicating authority did not consider the documents produced by the appellant only because
the description in the invoices produced by the appellant had the particulars “CNG/LNG Conversion Kit™;
(j) the adjudicating authority failed to examine the second direction of the Commissioner(A) as to
whether the purchaser trader would be able to assemble the parts cleared by the appellant into an
LPG/CNG conversion Kit;

(k) that the Revenue has not discharged the burden cast upon it to establish that trading of a few
parts/components constituted. manufacture and that such traded goods had a distinct name, use and
characteristics:

(1) that the adjudicating authority has not found in case of even a single trading transaction that the
parts/components sold by the appellant company were adequate for assembling a complete gas conversion
kit;

(m) that they would like to rely on the case of HPCL [1999(112) ELT 8), M/s. XI Telecom Ltd
[1999(105) ELT 263], Dalmia Industries Ltd [1999(112) ELT 305], Bajaj Auto Ltd [2000(120) ELT 668],
Diamond chain Ltd [2000(126) ELT 790], Indian Meditronics P Itd [2006(199) EL'T 3471;

(n) that there was no suppression of facts;

(0) that they are eligible for cum duty benefit;

(p) that no penalty is imposable

(ii) Shri Upendrabhai Chanalal Shah, in his appeal has stated that the imposition of penalty is wholly
unreasonable and illegal action because he did not have any personal interest in the conduct and business
affairs of the appellant mentioned at Sr. No. 1 above; that he would like to rely on the case of Vinod
Kumar [2006(119) ELT 705], R K Ispat Udyog [2007(211) ELT 460] and Order No. A/835/2009 dtd
20.4.2009 of CESTAT, Ahmedabad; that personal penalty on the employee was not justified nor called
for when the employee was discharging his duties in accordance with the directions of the employer.

4. Personal hearing in both these appeals was held on 4.6.2018, wherein Ms. Shilpa
Dave and Shri Paresh Dave. both Advocates, appeared on behalf of both the appellants and
reiterated the grounds of appeal. Thereafter, vide letter dated 14.6.2018, Shri Dave sought time
upto 9.7.2018 to submit the documents. Subsequently, vide his letter dated 10.7.2018, he
submitted a file which contained statement of invoices of trading of parts and also the invoices
pertaining to sale to OEM buyers for two months, December 2010 and January 2011. He also
sought one more personal hearing in the matter. The personal hearing was thereafter granted on
1.8.2018, wherein Shri Paresh Dave, Advocate, appeared and specifically pointed out the prices
of goods supplied to OEM dealers. He also drew my attention to para 12.1 of the impugned OI1O
wherein parts have been taken as a full kit. He further pleaded limitation. He also drew the

attention to the panchnamma to highlight the fact that there were two separate sections — one for

manufacturing and the other for trading. He also submitted a copy of the judgement in the case

of CEV Engineering P Ltd [2015(38) STR 93] and 2015(39 (STR) J 85].
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6. The primary dispute is whether the adjudicating authority was correct in holding that

the clearances of CNG/LPG automobile conversion kits by the appellant to dealers/traders, were

liable to central excise duty.

T I find that the adjudicating authority has arrived at the aforementioned findings based

on the following:

(a) that the Commissioner(A) vide his OIA had set forth the three points that were to be determined;

(b) that his predecessor had examined and held that evidences clearly established that CNG/LNG
automobile conversion kits supplied to dealers /traders were complete kits;

(¢ ) that the certificate of the chartered engineer clearly establishes the essential components of the kits;
(d) that on going through the invoices and the description of the goods clearly establish that the appellant

cleared the entire CNG/LNG kit without payment of excise duty to their dealers /traders in the guise of

trading activity as these are similar to goods cleared to OEMSs on payment of duty;

(e) that the goods sold as per the documents submitted by the appellant was automobile conversion Kits;
that if parts had been cleared it would have been mentioned in the invoices as such;

(f) that the documents available on record and the write up is contrary; that the documentary evidence is
crucial to conclude a matter;

(g) that the documentary evidences clearly show that what was cleared to the dealer/trader was whole kit
and not parts;

(h) that since the result of the verification of the first point is negative, there is no need to examine the
second point assigned by the Commissioner(A);

(i) that even if the appellant’s contention that they had supplied some parts of the kits to dealers/traders is
accepted considering the fact that such parts components were sold under the description conversion kit,
what was supplied to dealers/traders were conversion kit assembly; that when assembled the resulting
product is an automobile conversion kit;

(j) that the activity of supplying goods to traders/dealers under invoices is leviable to central excise duty

in view of section 2(f) of the Central Excise Act, 1944, read with rule 2(a) of the General Rules of

Interpretations and notes 4 & 6 to Section XVI of CETA 1985.
(k) that the notice is not hit by limitation and the appellant is not eligible for cum-duty benefit.

8. I have already dealt with the issue in my earlier OIA dated 28.8.2017. While
remanding back, I had asked the adjudicating authority to give his findings on the two crucial

questions and thereafter decide the matter, viz.

[a] whether, the appellant is correct when he states that only 12 parts were supplied to
dealers/traders and not the whole kit, as supplied to OEMs;

[b]1f yes, whether with these 12 parts, the purchaser/dealer/trader would be able to assemble the
said parts into a LPG/CNG conversion kit i.e. whether it had the essential character of the
complete or finished article.

The adjudicating authority’s finding is already mentioned supra, on the aforementioned question.

9: - But I find that the appellant now has relied upon a new case law viz. CEV

Engineering P Limited [2015(38) STR 93], wherein the Hon’ble Tribunal, held as follows
[ operative portion]:

“6.  The appellant prepare the kit consisting of the items required for converting a motor vehicle
into CNG run vehicle. For this purpose, some items like Electric Central Units (ECUs),
Regulators, injectors, filters, elc. are imported on payment of appropriate customs duty and the
other items - CNG cylinder, high pressure pipes, gauge and hoses are procured from the
domestic manufacturers on which central excise duty has been paid and all these items are
packed as CNG kits along with a diagram and instruction manual explaining how the kit is to be
installed in a particular vehicle. It is the various components and installation manual which are
sold as CNG kit. The appellant do not manufacture any of the above items. There is also no
dispute that on the sale of the CNG kit, sales tax is paid on the value of the CNG kit and wherever
the appellant installed the kit in a customer’s vehicle, service tax is paid on the installation

We find that in

respect of similar activity the act of making cable jointing qurt of Andhra

w -
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Pradesh in case of XI Telecom Lid. (supra) has held that making cable jointing kit does not
amount to manufacture. Similarly the Tribunal in the case of Dalmia Industries v. CCE (supra)
held that collecting bottles, feeder nipples and bottle lids from diverse sources in the market,
packing them in a combine pack after sterilization and selling the product under name of “"Milk
Care Designer Feeder” would not amount to manufacture and this judgment of the Tribunal has
been affirmed by the Apex Court. Similarly, the Tribunal in the case of Tl Diamond Chain Lid.
(supra) has held that procuring sprockets, and packing them after testing and branding along
with automotive chains and connecting links in a kit does not amount to manufacture, even if
various items of the kit after being procured from different sources had been subjected to testing
and branding and this judgment of the Tribunal has also been affirmed by the Apex Court. The
ratio of the above judgments of the Tribunal, Hon’ble Andhra Pradesh High Court and of the
Apex Court is squarely applicable to the facts of this case. The judgment of the Tribunal in the
case of Transenergy Lid. (supra) is not applicable to the facts of this case as in this case, the
Tribunal has not gone into the question as to whether mere packing of different items required for
CNG conversion kit into a box would amount to manufacture. From the facts stated in the order
in case of Transenergy Lid., it is not clear as to whether the various items required for conversion
kits were being procured by MJs. Transenergy Lid. from outside and thereafier were being packed
into a kit or were being manufactured by them before being packed into CNG conversion kit. We,
therefore, hold that the impugned order is not sustainable. The same is set aside. The appeal as
well as stay application is allowed.”

[emphasis supplied]

[ would like to reproduce what is mentioned in para 1, page 3 of the panchnamma dated

24.4.2012, recorded at the premises of the appellant, which states as follows:

9:1

“.....Thereafier, we enter another portion of the same shed through a separate entry. Shri
Upendrabhai informs the officer in our presence that trading activities of CNG/LPG kits is
undertaken from this separate premises. On being further asked Shri Upendrabhai informs that
no activity of assembly of parts is undertaken from this premises. He further informs that as per
the requirements of the customers the parts/components of CNG/LPG kits purchased locally and
imported by them are repacked in corrugated boxes and sold/dispatched. The contents included
solenoid valves, tanks, pressure pipes, filling pipes, hardware like nuts, bolis, washers, switches
etc.. On being specifically asked Shri Upendrabhai informs that they keep a separate inventory of
all the components and parts for this particular section. The list of such paris packed in a box is
attached as Annexure B to this panchnama. It is also observed by us that no tools or machineries
are installed on functioning in this particular area. He further informs that in respect of such
goods they do not avail CENVAT Credit on components purchased and they sell the same by
issued VAT invoices.”

Now facts are crystal clear. The aforementioned judgement is squarely applicable

to the present case. Since the Tribunal has held that the process does not amount to manufacture,

the question of demanding Central Excise duty in respect of the clearances made to

dealers/traders simply does not arise and therefore, the impugned OIO is set aside. In-fact,

department had filed an appeal against the judgement of the Tribunal before the Supreme Court

of India, which has dismissed by the Hon’ble Apex Court , by passing the following order:

10.

listed in para 1, are allowed.

“We have heard Shri Ranjit Kumar, learned Solicitor General appearing for the appellant.
Delay condoned.

Having gone through the records of the case, we are of considered opinion that the appeals,
being devoid of any merit, are liable to be dismissed and, are dismissed.”

In view of the foregoing, the impugned OIO is se g appeals as
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Date :

Attested

d Lukose)
Superintendent ,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,
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FART FY IMYFA (o)

M/s. Rohan BRC Gas Equipment Private Limited,
5, Ashwamegh Industrial Estate,
Changodar, Ahmedabad.

(New Address)

M/s. Rohan BRC Gas Equipment Private Limited,
Plot No. 291/304, Panchratna Industrial Estate,
Besides [OC Petrol Pump,

Sarkhej Bavla Road, Changodar,

Ahmedabad 382 213.

Shri Upendrabhai Chhanalal Shah,
Manager (Accounts) of
M/s. Rohan BRC Gas Equipment Private Limited,
5, Ashwamegh Industrial Estate,
Changodar, Ahmedabad
(New Address)
Shri Upendrabhai Chhanalal Shah,
Manager (Accounts) of
M/s. Rohan BRC Gas Equipment Private Limited,
Plot No. 291/304, Panchratna Industrial Estate,
Besides IOC Petrol Pump,
Sarkhej Bavla Road, Changodar,
Ahmedabad 382 213.

Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division I, Ahmedabad South.
4,

The Additional
Commissionerate.
_—>5Guard File.
6P

Commissioner, System,

Q@ Hagy
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Central Tax, Ahmedabad

South
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